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RESIDENTIAL MORTGAGE PRACTICES

AMENDMENTS

2003 GENERAL SESSION
STATE OF UTAH
Sponsor: J. Morgan Philpot

Thisact modifiesthe Utah Residential Mortgage Practices Act to provide a state
certification under which a certified individual or entity engaging in the business of
residential mortgage loans may operate with different feesand bond requirementsthan a
noncertified individual or entity engaging in the business of residential mortgage loans.
The act exempts certain mortgage lending institutions from the Utah Residential
Mortgage Practices Act.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

61-2c-104, as last amended by Chapter 204, Laws of Utah 2002

61-2¢-105, aslast amended by Chapters 159 and 204, Laws of Utah 2002

61-2c-202, aslast amended by Chapter 204, Laws of Utah 2002

61-2c-204, as last amended by Chapter 204, Laws of Utah 2002

61-2¢-402, as last amended by Chapter 204, Laws of Utah 2002
ENACTS:

61-2c-501, Utah Code Annotated 1953

61-2c-502, Utah Code Annotated 1953
Be it enacted by the Legislature of the state of Utah:

Section 1. Section 61-2c-104 is amended to read:

61-2c-104. Residential Mortgage Regulatory Commission.

(1) Thereis created within the division the Residential Mortgage Regul atory
Commission consisting of:

(@) thefollowing members appointed by the executive director with the approval of the
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governor:

(i) two members having at least three years of experience in transacting the business of
residential mortgage loans; and

(ii) two members from the general public; and

(b) the commissioner of the Department of Financial Institutions or the commissioner's
designee.

(2) (&) Except as required by Subsection (2)(b), the executive director shall appoint
each new member or reappointed member subject to appointment by the executive director to a
four-year term ending June 30.

(b) Notwithstanding the requirements of Subsection (2)(a), the executive director shall,
at the time of appointment or reappointment, adjust the length of terms to ensure that the terms
of commission members are staggered so that approximately half of the commission is
appointed every two years.

(c) If avacancy occursin the membership of the commission for any reason, the
replacement shall be appointed for the unexpired term.

(3) Members of the commission shall annually select one member to serve as chair.

(4) (8 The commission shall meet at least quarterly.

(b) Thedirector may call a meeting in addition to the meetings required by Subsection
OICE

(i) at the discretion of the director;

(i) at the request of the chair of the commission; or

(iii) at the written request of three or more commission members.

(5) (a8 Three members of the commission constitute a quorum for the transaction of
business.

(b) The action of amgjority of aquorum present is an action of the commission.

(6) (a) (i) Memberswho are not government employees shall receive no compensation
or benefits for their services, but may receive per diem and expenses incurred in the
performance of the member's official duties at the rates established by the Division of Finance
under Sections 63A-3-106 and 63A-3-107.

(i) Memberswho are not government employees may decline to receive per diem and
expenses for their service.
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(b) () State government officer and employee members who do not receive salary, per
diem, or expenses from their agency for their service may receive per diem and expenses
incurred in the performance of their official duties from the commission at the rates established
by the Division of Finance under Sections 63A-3-106 and 63A-3-107.

(if) State government officer and employee members may decline to receive per diem
and expenses for their service.

(7) The commission shall:

(a) concur in the registration or denial of registration of individuals and entities under
this chapter in accordance with Part 2, Registration,;

(b) take disciplinary action with the concurrence of the director in accordance with Part
4, Enforcement; [and]

(c) advisethe division concerning matters related to the administration and
enforcement of this chapter|-]; and

(d) determine the requirements, including the subject matter, for:

(i) the precertification course required for individual state certification under Section
61-2¢-501; and

(ii) the continuing education required for renewal of individual state certification under
Section 61-2¢-501.

Section 2. Section 61-2¢-105 is amended to read:

61-2c-105. Scope of chapter.

(1) (& Thischapter appliesto a closed-end residential mortgage |oan secured by afirst

lien or equivalent security interest on a dwelling.

(b) This chapter does not apply to a transaction covered by Title 70C, Utah Consumer
Credit Code.

(2) Thefollowing are exempt from this chapter:

(@) thefedera government;

(b) adtate;

(c) apolitical subdivision of astate;

(d) an agency of or entity created by a governmental entity described in Subsections
(2)(a) through (c) including:

(i) the Utah Housing Corporation created in Title 9, Chapter 4, Part 9, Utah Housing
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Corporation Act;

(ii) the Federal National Mortgage Corporation;
(iii) the Federa Home Loan Mortgage Corporation;
(iv) the Federal Deposit Insurance Corporation;

(v) the Resolution Trust Corporation;

(vi) the Government National Mortgage Association;
(vii) the Federal Housing Administration;

(viii) the National Credit Union Administration;
(ix) the Farmers Home Administration; and

(x) the Department of Veterans Affairs;

(e) adepository ingtitution;

(f) an affiliate of a depository institution;

(g) any firm or corporation:

(i) whose principal purpose or activity islending money on real property that is secured

by atrust deed;

(ii) approved as a sdller or sarvicer by the:

(A) Federal National Mortgage Association; or

(B) Federal Home Loan Mortgage Corporation; and

(iii) approved as a supervised or nonsupervised mortgagee by the:

(A) Department of Housing and Urban Development; and

(B) Department of Veterans Affairs;

[fe}] (h) an employee or agent of an entity described in Subsections (2)(a) through [(F}]

(g) when that person acts on behalf of the entity described in Subsections (2)(a) through [{f]

(a);

[€R)] (1) anindividua or entity:

(i) that makes aloan:

(A) secured by aninterest in real property;

(B) with theindividual's or the entity's own money; and

(C) for theindividua's or entity's own investment; and

(i) that does not engage in the business of making loans secured by an interest in real

property;
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[€D] (1) anindividual or entity who receives a mortgage, deed of trust, or lien interest on
real property if theindividual or entity:

(i) isthe seller of real property; and

(ii) receivesthe mortgage, deed of trust, or lien interest on real property as security for
a separate money obligation;

[{)] (k) anindividual or entity who receives a mortgage, deed of trust, or lien interest
on real property if:

(i) the individual or entity receives the mortgage, deed of trust, or lien interest as
security for an obligation payable on an installment or deferred payment basis;

(ii) the obligation described in Subsection (2)[{})] (K)(i) arisesfrom an individual or
entity providing materials or services used in the improvement of the rea property that isthe
subject of the mortgage, deed of trust, or lien interest; and

(iii) the mortgage, deed of trust, or lien interest was created without the consent of the
owner of the real property that is the subject of the mortgage, deed of trust, or lien interest;

[€k)] (I) anonprofit corporation that:

(i) isexempt from paying federal income taxes;

(i) iscertified by the United States Small Business Administration as a small business
investment company;

(iii) isorganized to promote economic development in this state; and

(iv) hasasits primary activity providing financing for business expansion;

[{H] (m) acourt appointed fiduciary; or

[€m)] (n) an attorney admitted to practice law in this state:

(i) if the attorney is not principally engaged in the business of negotiating residential
mortgage loans; and

(if) when the attorney renders services in the course of the attorney's practice as an
attorney.

(3) (a) Notwithstanding Subsection (2)[€m)] (n), an attorney exempt from this chapter
may not engage in conduct described in Section 61-2¢-301 when transacting business of
residential mortgage loans.

(b) If an attorney exempt from this chapter violates Subsection (3)(a), the attorney:

(i) isnot subject to enforcement by the division under Part 4, Enforcement; and
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(i) issubject to disciplinary action generally applicable to an attorney admitted to
practice law in this state.

(c) If the division receives a complaint alleging an attorney exempt from this chapter is
in violation of Subsection (3)(a), the division shall forward the complaint to the Utah State Bar
for disciplinary action.

Section 3. Section 61-2c-202 is amended to read:

61-2c-202. Registration procedures.

(1) Toapply for registration under this chapter an individual or entity shall:

(a) submit to the division aregistration statement that:

(i) listsany name under which the individual or entity will transact businessin this
state;

(i) liststhe address of the principal business location of the applicant;

(iii) if the applicant is an entity, lists the control persons of the applicant;

(iv) demonstrates to the satisfaction of the division with the concurrence of the
commission that the applicant meets the qualifications listed in Section 61-2c-203; and

(v) includes any information required by the division by rule;

(b) pay tothedivision:

(i) an application fee established by the division in accordance with Section 63-38-3.2,
which for an individual or entity that has obtained state certification under Section 61-2¢-501
or 61-2¢-502, may not exceed 50% of the application fee for an equivalent individual or entity
that has not obtained state certification under Section 61-2¢-501 or 61-2¢-502; and

(i) the reasonable expensesincurred in processing the application for registration

including the costs incurred by the division under Subsection (4);

(c) meet the requirements under Section 61-2c-204 for:

(i) obtaining a surety bond;

(if) depositing assets; or

(iii) providing aletter of credit; and

(d) comply with Subsection (4).

(2) Thedivision, with the concurrence of the commission, shall grant aregistration to
an applicant if the division finds that the applicant:

(&) meetsthe qualifications of Sections 61-2¢-203 and 61-2¢-204; and
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(b) complieswith this section.

(3) Inaccordance with Title 63, Chapter 46b, Administrative Procedures Act, an
applicant who is denied registration under this chapter may submit a request for agency review
to the executive director within 30 days following the issuance of the order denying the
registration.

(4) (3 Anindividual applying for registration under this chapter and any control person
of the applicant shall:

(i) submit afingerprint card in aform acceptable to the division at the time the
registration statement isfiled; and

(if) consent to afingerprint background check by:

(A) the Utah Bureau of Criminal Identification; and

(B) the Federal Bureau of Investigation.

(b) Thedivision shall request the Department of Public Safety to complete a Federa
Bureau of Investigation criminal background check for each applicant and each control person
of an applicant through a national criminal history system.

(c) The applicant shall pay the cost of:

(i) thefingerprinting required by this section; and

(ii) the background check required by this section.

(d) (i) A registration under this chapter is conditional pending completion of the
criminal background check required by this Subsection (4).

(if) If acrimina background check discloses that an applicant or an applicant's control
person failed to accurately disclose acriminal history, the registration shall be immediately and
automatically revoked.

(iii) Anindividual or entity whose conditional registration is revoked under Subsection
(4)(d)(i1) may appeal the revocation in a hearing conducted:

(A) after the revocation; and

(B) inaccordance with Title 63, Chapter 46b, Administrative Procedures Act.

Section 4. Section 61-2c-204 is amended to read:

61-2c-204. Requirementsfor bonding, letter of credit, or deposit of assets.

(1) If anapplicant isan individual, the applicant shall:

(@) filewiththe division a surety bond:
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(i) that meets the requirements of Subsection (3); and

(ii) in the amount [rettessthan-$10,000:-6f]:

(A) not lessthan $10,000 for:

(1) _an individual who obtained a registration under this chapter prior to May 5, 2003; or

(1) anindividual who meets the requirements for state certification under Section
61-2¢-501; or

(B) not less than $20,000 for an individual who does not meet the requirements of
Subsection (1)(a)(ii)(A):

(b) demonstrate to the satisfaction of the division that:

(i) the applicant is an employee or agent of an entity registered under this chapter; and

(i) the acts of the applicant are covered by a surety bond filed with the division under
Subsection (2) by the entity registered under this chapter for which the applicant is an
employee or agent.

(2) If the applicant is an entity, the applicant shall file with the division a surety bond:

() that meets the requirements of Subsection (4); and

(b) in an amount [Rettessthan-$25;000:]:

(i) not less than $15,000 for:

(A) an entity that obtained a registration under this chapter prior to May 5, 2003; or

(B) an entity that meets the requirements for state certification under Section
61-2c-502; or

(ii) not less than $35,000 for an entity that does not meet the requirements of
Subsection(2)(b)(i).

(3) A surety bond filed under this section shall name as beneficiaries:

(a) the state, for payment of costs incurred and charges made in connection with an
enforcement action under Part 4, Enforcement, against the applicant including costs and
charges relating to an examination or investigation; and

(b) after all claims and charges of the state have been paid in full, any person who has a
claim against the surety on the bond based on any default or violation of any duty or obligation
of the applicant.

(4) If an applicant is an entity, a surety bond filed under this section shall:

(@) comply with Subsection (3); and
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(b) cover the acts of:

(i) the entity registered under this chapter;

(if) any control person of the entity registered under this chapter; and

(iii) any agent or employee of the entity registered under this chapter.

(5) If anindividual registered under this chapter does not file a surety bond under this
section because at the time of applying for registration that person met the requirements of
Subsection (1)(b), the individual shall post a surety bond meeting the requirements of
Subsections (1) and (3) by no later than 30 days from the day on which the person is not
covered by a surety bond in accordance with Subsection (1)(b).

(6) Notwithstanding the other provisions of this section, an applicant can comply with
the requirements of this section, if the applicant deposits assets with or provides a letter of
credit to the division:

() inthe amounts required for a surety bond; and

(b) subject to the same surety conditions of Subsections (3) and (4).

Section 5. Section 61-2¢-402 is amended to read:

61-2c-402. Disciplinary action -- Reinstatement.

(1) Subject to the requirements of this section, if an individual or entity required to be
registered under this chapter violates this chapter, the commission with the concurrence of the
director, may:

(@) impose acivil penalty against the individual or entity in an amount not to exceed
$500 per violation;

(b) do any of the following to aregistration under this chapter:

(i) suspend;

(i1) revoke;

(iii) place on probation;

(iv) deny renewa; or

(v) deny reinstatement; [of]

(c) if theindividua or entity has obtained state certification under Sections 61-2¢-501
and 61-2¢-502, do any of the following to the state certification:

1) suspend;

ii) revoke:
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(iii) place on probation;

(iv) deny renewal; or

(v) deny reinstatement; or

[fe)] (d) do [beth] any combination of Subsections (1)(a), (1)(b), and [tb)] (1)(C).

(2) (&) Before the commission and the division may take an action described in
Subsection (1), the division shall:

(i) givenoticeto theindividual or entity; and

(if) schedule an adjudicative proceeding.

(b) If after the adjudicative proceeding scheduled under Subsection (2)(a), the
commission and the director determine that an individual or entity required to be registered
under this section has violated this chapter, the commission may take an action described in
Subsection (1) by written order.

(3) In accordance with Title 63, Chapter 46b, Administrative Procedures Act, an
individual or entity against whom disciplinary action is taken under this section may seek
review by the executive director of the disciplinary action.

(4) If anindividual or entity prevailsin ajudicia appea and the court finds that the
state action was undertaken without substantial justification, the court may award reasonable
litigation expenses to that individual or entity as provided under Title 78, Chapter 27a, Small
Business Equal Accessto Justice Act.

(5) (&) Anorder issued under this section takes effect 30 days after the service of the
order unless otherwise provided in the order.

(b) If an appeal of an order issued under this section is taken by an individual or entity,
the division may stay enforcement of the commission’s order in accordance with Section
63-46b-18.

(6) If ordered by the court of competent jurisdiction, the division shall promptly take an
action described in Subsection (1)(b) against aregistration granted under this chapter.

(7) (@) If aregistration under this chapter isrevoked, the individual or entity may apply
to have the registration reinstated by complying with the requirements of Section 61-2c-202 for
registration.

(b) Notwithstanding Subsection (7)(a), if aregistration under this chapter is revoked,
the individua or entity may not apply for reinstatement of the registration sooner than five

-10-
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years after the date the registration is revoked in accordance with this section.

(c) If anindividual or entity whose registration has been revoked applies for
reinstatement in accordance with Subsection (7)(b), the commission and the division may grant
the application for reinstatement if they find that:

(i) there has been good conduct on the part of the applicant subsequent to the events
that led to the revocation, and that the subsequent good conduct outweighs the events which led
to the revocation; and

(ii) theinterest of the public is not likely to be harmed by the granting of the
registration.

(8) (a) If astate certification under Section 61-2¢-501 or 61-2¢-502 is revoked, the
individual or entity may apply to have the state certification reinstated by complying with the
reguirements of Section 61-2c-501 or 61-2¢-502 for state certification.

(b) Notwithstanding Subsection (8)(a), if a state certification under Section 61-2c-501
or 61-2¢-502 is revoked, the individual or entity may not apply for reinstatement of the state

certification sooner than five years after the date the state certification is revoked in accordance

with this section.

(c) If anindividual or entity whose state certification has been revoked applies for

reinstatement in accordance with this Subsection (8), the commission and the division may

grant the application for reinstatement if the commission and the division find that:

(i) there has been good conduct on the part of the applicant subsequent to the events

that led to the revocation, and that the subsequent good conduct outwei ghs the events which led

to the revocation; and
(i) theinterest of the public is not likely to be harmed by the granting of the state
certification.
Section 6. Section 61-2¢-501 is enacted to read:
Part 5. Certification

61-2c-501. State certification for individuals.
(1) Anindividual that is registered with the division under Part 2, Registration, may
apply for state certification by providing proof using forms approved by the division:

(a)_of having successfully completed a 15-hour precertification course approved by the

commission under Section 61-2¢-104; and

-11-
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(b) that the individual is employed by an entity that has obtained state certification.

(2) (a) A state certification under this section is valid for the same period that the
individual's registration under this chapter is valid under Section 61-2c-205.

(b) To renew adtate certification, an individual shall, in connection with the

individual's renewal of the individual's reqgistration under Section 61-2¢-205, submit proof

using forms approved by the division of having completed during the two years prior to

application 12 hours of continuing education approved by the commission under Section
61-2c-104.
(3) Thedivision, with the concurrence of the commission, shall grant a state

certification or arenewal of a state certification to an individual applicant if the division finds
that the individual applicant:
(a) holds avalid reqgistration under this chapter; and

(b) meets the reguirements of this section.
Section 7. Section 61-2¢-502 is enacted to read:
61-2c-502. State certification for entities.

(1) An entity that is registered with the division under Part 2, Registration, may apply

for state certification by providing proof using forms approved by the division that:

(a)_the entity designates as a principal an individual who:

(i) _has three years experience transacting the business of residential mortgage loans;

and

(ii) has held an individua state certification under Section 61-2¢-501 for at least three
years; and

(b) all individuals who have been transacting the business of residential mortgage loans

on behalf of the entity for more than three months have received individual state certification
under Section 61-2¢-501.
(2) (a) A state certification under this section is valid for the same period that the

entity's registration under this chapter is valid under Section 61-2c-205.

(b) Torenew astate certification, an entity shall, in connection with the entity's

renewal of the entity's registration under Section 61-2c-205, submit proof using forms

approved by the division of compliance with the requirements of this section.

(3) Thedivision, with the concurrence of the commission, shall grant a state

-12 -
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certification or arenewa of a state certification to an entity applicant if the division finds that

the entity applicant:

() holds avalid reqgistration under this chapter; and

(b) mesets the requirements of this section.

L egislative Review Note
asof 2-4-03 2:30 PM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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Fiscal Note Residential Mortgage Practices Amendments 04-Mar-03
Bill Number HBO0277 10:17 AM

State Impact

The number of persons who qualify under the provisions of this bill are small and can be
handled within existing budgets of the Division of Real Estate and the Department of
Financial Institutions.

Individual and Business Impact

Exempted mortgage bankers will save on registration fees.

Office of the Legislative Fiscal Analyst



